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Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

1 airger, By GST, srewerare North sigaenery g Sl afer airqer @ [asdias Ayl

Arising out of Order-in-Original:AB241217173050N & AA240218884369P, Date:
04/04/2018& 25/06/2018 Issued by: Assistant Commissioner ,CGST, Div: V, Ahmedabad
North.

€] arfiereat od ufare) @1 A g uarn
Name & Address of the Appellant & Respondent
M/s. Siddhi Industries Limited

@1d @k ga adlel sy O SRMNY d Fval 2 @) 48 g A & ufy genRufr N2 gae qu e aRmN
ay andlel 4l GerleroT AT IR BRIl R |

I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way : :

\oIRel RN BT GV AT
Revision application to Government of India :

(1) iy euree e AIRIFRRE, 1994 @) BT SRl NA g Tg AnEl @ g N gadm SR Bl Gu- JR B
vor ue @ sicrfe yrdevr e el wRe e, faw s, isd @arpr, el 4ilSier, oilas Qu
age, wiie nf, 7€ Reell @ 110001 @1 @t el @Ry

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) AR e @) =R @ mad A o W ERY EREr A R SRR A s s 1ol ) g
IR s A AT o Wi g Anf A, ar fafl auenmy Ar aeR T ae fARA srRaE o Bl avsir A
et @ ufbur @& <RI 83 B

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(24) e @ arEy B s vl A Palfa e wroar e @ ARl T S gew ded Tl UR 9T
g @ RAT @ swel I Sl e o argy fa s waer 3 Friffaa 81

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India.

(1) af g @) T R R v @ s (urer ar e @) Pafa R rar e @ S
(c) In case of goods exported outside India export to Nepal or Bhutan, wi
[ S

duty.
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€] iRy wwres @) SwEH geb B guart & fore ol s3d) $i¥e Ay @l g 2 ey W angy ol g e ,\,:
[;Iél"l & ynfla  argd, enflel & a1 uiRa dl wera o a7 R aifafiag (72) 1998 GRI 109 g1 fyaa fae oy
# | S

(d) Credit qf any duty allowed to be utilized towards payment of excise duty on final products
under the_ provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) B SeureH Yoo (@dler) P, 2001 & Fad o & sienla AR goz W gu-s 0 € ufal 4 98
iy @ ufy s AR fsite W A e @ fR qe--ande i anfler airder 6 -1 gRvl @ e SR adE
I RGO e @i g BT e @ siefa an 35-3 A PR W) @ et @ wgd & wen Qa6 dl
¢ ufa N g =k :

The above application shall be made in duplicate in Form No. EA-8 as specified unaer
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RRIGH adee @ TGI8t el Yl b e Gud A1 SEd &1 B o WO 200,/ W1 A $) e 3y
Sl tesl wpil ud wRg A WGl 8l 1000 /- @ BRI D) S|
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees Cne

Lac,

Wi g, Dl Sere Yo v Hary ey =arimaaRvr & ufa andrer—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e weareET Yh SIMF, 1944 @ GRT 35 vod) /36-F B aferefen-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

Y

safRifad uReye 2 (1) & i gaTy SRR & aremar @) afier, srdlell & e A WA Yoo, By e
gk Ud @i anflella e (Rege) 9 ulan v e, swaardrs i gEl #forer, EWT
Hdel, IERAI, 3gHACHIG, W 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) By woureT Yo (@dler) Freaed, 2001 @ aRio6 & aigda gox gu—3 9 RuiRa By srar aead
el @) g A @ RAweg adia Ry g gy @ are aldEl il SIET Weurs Yo ) i, @lsl @) T S
ST T S BUY 5 N AT SIRI B dsl WU 1000/~ oSty ol BRfY | STEl Sedrg Yk @ win, AT @) A
SR ST A1 S BUg 5 SR AT 50 W Tk E Al WA 5000 /— W AN BNl | I8 e Yo il A0, @l
4 AT 3R STl AT S MUY 50 ORE AT A SUIKT B A8l Wa¢ 10000/ SRR i I B R IR N R
Rrer & am A Y@ 9@ give @ w9 A dde @) S | g8 give 99 @ @ B i wdelfa 85 @ dp o
9aT @l &l

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1.000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
(3)  af gy andw A HE g A wi e Ben & A vedd e algw @ [y Wi ar o suda ¢ d
fhal Gl dfRe ga e @ 8 gy N 6 forar ud) o 9 qe @ v aenRefy  arfiely wrniRwer @l b 3idle
a1 DY U By sndgd [ s 8 |

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4 cnrarery ge AR 1970 a1 W B a1 @ sida PeiRa by srpie gad andaet A i
andy e Polas oRe & ande A @ gAG B 0b g UT wES50 YN Wi AR Yok Qe et -l
JIf2T | ,55?‘5@1}‘3',\

& st
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One'copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) o1 oy Ty Al Y P ok are PR @) aie M e sl fen wnar @ Gl W ges, Sy
weurgst gedh e Darax ey srf@asul (@raifam) P, 1982 N PlRa 21 :

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ?ﬁﬂTQﬁ,WWQAWW@WWﬂW(Wﬁ?HﬁW%W%
SR 3G Yo HTATATH, /Yy T &I 39 & 3aatd R (FEAT-?) RATFTH 08y(08y &I
AT 39) i o6 o¢ 208 ST Y Riceiier 3rRIferar, vagy Y T ¢3 & 3t Harehd a1 oft oy T
mé%,mﬁ{ﬁﬂaﬁméqﬁ-r@mmaﬁaﬁ%,aar?f%snﬂm%aimi?rmaﬁ’rmm
3nafra & i &| s TIT § Afew A gl :
Wﬁmeﬁwma:m“ﬁrmmaﬁ”#ﬁmam%

(i) arT 11 & F 3iaeta Fuia &F

(i)  QeAde oA A A AE Tod TR

(iii) Fedte oA TgaEs & B 6 & FdAd & WA

_, 3t g I T 50 URT & wiauTe e (3. 2) dfefae 2014 & 3 @ g e ardieira
TS & THeT e e aref v 3rdfter &1 oL g gl

For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) waﬁar%ﬁmmtwﬁﬁawaweﬁmmﬁaﬁag’ra’mﬁm
T e & 10% gvmmwaﬁxaﬁmmﬁaﬁﬁﬁaama:m%ww#mm%l

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This order arises on account of following 2 appeals filed by the Asstt.
Commissioner, CGST, Div.V, Ahmedabad North (in short ‘appellant’) in terms of
Review Orders passed under Section 107(2) of the CGST Act, 2017 by the
Commissioner, CGST & C.Ex, Ahmedabad North(in short ‘review authority’)
against the following refund orders ( in short ‘impugned orders’) passed by the
Assistant Commissioner, CGST & C.Ex, Division- V (Naroda Road), Ahmedabad
North (in short ‘adjudicating authority’) against M/s. Siddhi Industries Ltd.,
Village- Vataman, Dholka,Ahmedabad (in short ‘respondent’):

Sr. | Refund Order | Review Amount of | Appeal No.
No. | No./Date. Order refund
No./date. | sanctioned
()

1 RFD-06 Ref.No. | 23/2018-19 24,63,012/-CGST | V2(GST)14/EA-2/
AB241217173050/ | dt.05.10.18 24,63,012/-SGST | North/Appeals/18-19
dt.04.04.2018

2 | RFD-06 Ref.No. | 48/2018-19 | 14,57,402/-CGST | V2(GST)34/EA-2/
AA240218884369P/ | dt.09.01.19 | 14,57,402/-SGST | North/Appeals/18-19
dt.25.06.2018

2% Brief facts of the case are that the appellant is holding GST Registration
number 24AAQCS4546L1ZS. They had filed above refund claims, before the
adjudicating authority, under Section 54 of CGST Act, 2017 for accumulated ITC
accumulated due to inverted tax structure. The adjudicating authority, vide the
above mentioned impugned orders, allowed the refund of CGST and SGST
claimed under Section 54(5) of the CGST Act, 2017 read with Rule 89(5) of the
CGST Rules, 2017,

3. Being aggrieved with the impugned orders, the review authority directed
the appellant to file the present appeals wherein, inter alia, stated that the
adjudicating authority has erroneously sanctioned the refund of input services
and capital goods since the definition of "Net ITC” in case of refund claim due to
inverted tax structure, restricts the taxes paid on inputs only and does not cover

input services and capital goods within its purview vide Rule 89(5)ibid.

4. A personal hearing in the matter was held on 17.01.2018. Shri Keshav
Maloo and Nilesh Asava, both Chartered Accountant, appeared before me on
behalf of the respondent and reiterated the contents of the grounds of appeal.
He also filed additional written submission wherein, inter alia, stated that:

> Refund claimed in pursuance of Section 54(3) and rule 89(5) of the CGST

Rules, 2017 allowed to take refund of |qgﬂfvse?§@e§ also.
SO
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» At the time of filing refund claim included the ITC availed on input
services also and accordingly amount sanctioned for the month of
December-2017 is correct.

> Retrospective amendment cannot be applied for the assessee since the
deptt. while filing the impugned appeals has referred to the notifn.
No.21/2018-Central tax dtd.'18.04.2018 in the definition of “Net ITC” to
exclude input services from it. This amendment was made effective
prospectively w.e.f. 18.04.2018. However, vide Notifn. No0.26/2018-
Central tax dtd.13.06.2018, the above amendment was made effective

retrospectively from 01.07.2018.

5. I have carefully gone through the appeal memorandum, submissions
made at the time of personal hearing and evidences available on records. I find
that limited issue to be decided is whether the appellant is eligible for refund of
ITC on all input services and capital goods or otherwise. Accordingly, I proceed

to decide the case on merits.

6. Prima facie, I find that the appellants had filed the refund claims under
Section 54 of CGST Act, 2017 for accumulated ITC on account of rate of tax on
inputs being higher than the rate of the output supplies. Now, the main issue
to be decided is whether while calculating the inverted rate refund claim
under Section 54 of CGST Act, 2017, net ITC will be taken after
deduction of inverted rate availed on input services and capital goods or
otherwise. I find that Rule 89ibid provides for refund under various situations. I
find that initially said rule 89(5) prescribed formula for calculating refund under
the given situation which is reproduced below for the sake of ease:.

Maximum Refund Amount = {(Turnover of inverted rated supply of goods and
services) x Net ITC + Adjusted Total Turnover} - tax payable on such inverted
rated supply of goods and services.

Explanation:- For the purpose of this sub-rule, the expressions “"Net ITC” and
“Adjusted Total turnover” shall have the same meanings as assigned to them in
sub-rule (4).

I find that in sub-rule (4) “Net ITC” was defined as under:

(B) "Net ITC” means input tax credit availed on inputs and input
services during the relevant period. :

Now, vide Notifn. No.21/2018-Central tax dated 18.04.2018, in sub-rule (5),
“Net ITC” was defined as under:

(a) "Net ITC” shall mean input tax credit availed on inputs during
the relevant period other than the input tax credit availed for
which refund is claimed under sub-rules (4A) or (4B) or both;

- \

Now again, said amendment was given retjf\igégti\{\e*\g‘f ect from 01.07.2017

vide Notifn. No.26/2018-Central Tax dar’,é;ﬁ;’i:gv;,ogéogig.\ As a result, the
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originally the definition of “Net ITC” which allowed to take into consideration the 2
input services is totally replaced by the input only. I find that even the definition
of ‘input’ defined in Section 2(59) of the CGST Act, 2017 excludes the capital
goods. Hence, it is crystal clear that while calculating Net ITC, tax credit availed
on input services and capital goods shall not be taken into accouht. Therefore,
the refund granted on Input services and capital goods by the adjudicating
authority is erroneous and needs to be recovered. Similarly, excess refund
granted on excess ITC of Rs.268/-(Rs.134/- as CGST + Rs.134/- as SGST) is
also requires to be recovered since the respondent has availed ITC more than
actually charged in the purchase invoice as nowhere it is allowed to take under
the law. The respondent has relied upon certain case laws. I have carefully gone
through these case laws and find that same are not applicable in the present

case as facts of the case are not similar.

s

8. In view of above, the appeals filed by the appellant is allowed.

9. srfrrwat gT AT anfie W e svine q0% & fer Smar &1 _
The appeals filed by the appellant stand disposed off in above terms. — .

\} .r‘ \9’\ A f/#!

(3T 9)
Principal Commissioner(Appeals)

Attested: a\,\za ﬂay%
icEJT&“ /_

A
b

(B.A. Patel)
Superintendent(Appeals),
CGST, Ahmedabad.

BY SPEED POST TO:

(1)::. The Assth: Commissioner, - = - "G Feiiee (Appellant)
CGST Division-V, .
Ahmedabad North.

(2). - M/s. SiddhlIndustriesLtd.,, =« - lGaelins (Respondent)
Village-Vataman, | ; : i :
Dholka-Ahmedabad.

Copy to:-

1. The Chief Commissioner, Central Tax Zone, Ahmedabad.
2. The Commissioner, CGST, Ahmedabad North.
The Asstt. Commissioner, CGST (System), HQ, Ahmedabad North.

/ Guard file.

P.A file.




